told Sheriff Williamson that Mr. Camel's injuries required hospitalization and surgery beyond his skills if he were to survive. Sheriff Williamson took Mr. Camel to Dr. Spicer, a surgeon who owned a hospital in Goldsboro, North Carolina, in the next county. According to the decision, Sheriff Williamson said to Dr. Spicer about Mr. Camel: "He is a human being. He is in my charge . . . [D] o the best you can to save him."
After successful surgery, Dr. Spicer sent Sheriff Williamson a bill for his services, which the sheriff presented for payment to the Duplin County Board of Commissioners. The board refused payment, saying that it had not authorized the sheriff to remove the prisoner for care in another county or to incur these expenses. Dr. Spicer sued Sheriff Williamson, who impleaded the Board of Commissioners as a third-party defendant, arguing that the bill was Duplin County's financial responsibility, not his.
These three parties (doctor, sheriff, and county board, each with its own attorney) took this bill dispute to the North Carolina Supreme Court, resulting in the language quoted above. This early decision made three points: (1) It was Sheriff Williamson's duty to arrange for Mr. Camel's medical care, (2) Dr. Spicer was entitled to be paid, and (3) the public (i.e., Duplin County) had to pay. This decision set the stage (and the often highly charged philosophical debate) for everything that has followed: the scope of the duty (Sheriff Williamson took rather extraordinary measures at that time), the "deservingness" of the patient (Mr. Camel had shot a deputy sheriff and was facing the death penalty under North Carolina law), and the power of the courts (forcing Duplin County to pay after its Board of Commissioners had voted no).
Spicer v. Williamson resonated in other early cases. The Supreme Court of Indiana wrote, "We cannot believe that the law intended, where a man was in jail and in need of medical services . . . that the county would not be liable for the services thus rendered by a physician under the employ of the jailer having the prisoner in charge" (Lamar v. Board of Commissioners, 1924) . Fifty years later, these decisions on the common law duties of sheriffs would converge with the obligation of government under the Eighth Amendment to the U.S. Constitution, as expressed in Estelle v. Gamble.
The Eighth Amendment and the Antecedents of Estelle
The antecedents of the law's prohibition of excessive punishment date from the time of the Magna Carta, signed by King John at Runnymede at the point of a sword (Granucci, 1969) . 1 Under the rule of Edward I, however, misdemeanors were still punishable by whipping, by mutilation, or by removal of a hand or an ear; felonies, by decapitation. Treason carried particularly harsh punishment: A prisoner could be "drawn, hanged, castrated, disemboweled, burnt, beheaded, and quartered" and "disposed of where His Majesty shall think fit" (Howell, 1814, p. 844) . In his Commentaries, Blackstone (1769) wrote that although some punishments, such as "banishment . . . to the American colonies," did not involve physical injury, most were "mixed with some degree of corporal pain" (p. 377).
Before the American Revolution, the Virginia Declaration of Rights, at the behest of George Mason, included a prohibition of "excessive fines" and "cruel and unusual punishments" (Rutland, 1955, pp. 35-36) . The original Constitution, however, had no Bill of Rights, a matter of no small concern to the ratifying former British colonies. At the Virginia Convention, Patrick Henry specifically complained of the lack of a prohibition on "cruel and barbarous punishments . . . [and a] Congress . . . loose [to] extort confessions by torture" (Elliot, 1881, pp. 447-448) .
The First Congress proposed a Bill of Rights, but some argued against including a restriction on punishing criminals: MR. LIVERMORE OF NEW HAMPSHIRE: Villains often deserve whipping, and perhaps having their ears cut off . . . [A]re we in the future to be prevented from inflicting these punishments because they are cruel? (Annals of Congress, 1789, pp. 782-783) The minutes show he was outvoted "by a considerable majority" (Annals of Congress, 1789, pp. 782-783) . The prohibition against cruel and unusual punishment became part of the Bill of Rights as the Eighth Amendment to the U.S. Constitution in 1791.
Early applications of the Eighth Amendment interpreted it to forbid torture or wanton infliction of suffering, but the courts rarely interfered with prison administration. In 1871, for example, the Virginia Supreme Court of Appeals wrote, "[the prisoner] is for the time being a slave, in a condition of penal servitude to the State, and subject to such laws and regulations as the State may choose to prescribe" (Ruffin v. Commonwealth, 1871) .
The Eighth Amendment would lie largely dormant for a century. Indeed, as late as 1963, the Supreme Court of Delaware upheld the use of lashes as punishment, because they were not at the time of William and Mary considered to be "unnecessarily cruel and bordering on outright torture such as breaking on the wheel, public dissection, and the like" (State v. Cannon, 1963) .
Historically, the correctional system in the United States has been largely protected from public scrutiny. Prisons were built far from population centers, and courts adopted a "hands-off" doctrine regarding their administration (Procunier v. Martinez, 1963) . Early cases in the 1970s, however, revealed horrendous medical conditions in which inmates were used without supervision to perform medical care on their fellows, including pulling teeth, suturing, and performing surgery. Dramatic instances were illustrated in which prisoners died, neglected, covered in maggots, and lying in their own filth (Newman v. Alabama, 1974) .
J. W. Gamble and the Texas Prison Farm
J. W. Gamble was working on a Texas prison farm when a bale of hay fell and injured his back. Mr. Gamble sued Texas's chief prison doctor, the warden, and W. J. Estelle, the director of the state department of corrections, for lack of adequate medical treatment, for denying him a work excuse, and for punishing him for refusing to work when medically unfit. The U.S. District Court dismissed the case for failure to state a claim under the Eighth Amendment, and the case came before the U.S. Supreme Court as Estelle v. Gamble (1976) .
By the time of Estelle, the Supreme Court had before it the common law precedents from Spicer and other state courts, statutory authority in some 22 states for the same proposition, development of parallel Eighth Amendment jurisprudence by the lower federal courts, and the standards of numerous organizations, including the U.S. Department of Justice, the National Sheriffs' Association, and the United Nations. It also had its own precedents under the Eighth Amendment that prohibited "torture or a lingering death" (In re Kemmler, 1890) or the "unnecessary and wanton infliction of pain" (Gregg v. Georgia, 1976) and that recognized the "evolving standards of decency that mark the progress of a maturing society" (Trop v. Dulles, 1958) . It found that denial of medical care to the incarcerated could, at worst, result in a "lingering death", and, in less serious cases, cause "pain and suffering which no one suggests would serve any penological purpose."
The court developed the standard "deliberate indifference to serious medical needs" to define the Eighth Amendment obligation to provide health care under the Constitution. It has remained largely unchanged for the past 30 years.
Interestingly, Mr. Gamble eventually lost his case. During the 3 months following his injury, he was seen 17 times by various medical personnel for his soft tissue injuries. His complaints were grounded in malpractice, not deliberate indifference. This underscores that Thirty Years After Estelle v. Gamble / Rold 13 the standard of liability under the Eighth Amendment is relatively narrow. The Eighth Amendment does not render prison officials or staff liable in federal cases for malpractice or accidents, nor does it resolve professional disputes about the best choice of treatment. It does, however, protect three basic rights.
Estelle's Three Basic Rights
In the hundreds of published cases following Estelle, three basic rights have emerged-the right to access to care, the right to care that is ordered, and the right to a professional medical judgment (Rold, 2001) . The failure of correctional officials to honor these rights has resulted in protracted litigation, the awarding of damages and attorneys' fees, and the issuance of injunctions regarding the delivery of health care services.
Access to care. The right to access to care is fundamental. When access is denied or delayed, the health staff does not know which patients need immediate attention and which patients need care that can wait. "A well-monitored and well-run access system is the best way to protect prisoners from unnecessary harm and suffering and, concomitantly, to protect prison officials from liability for denying access to needed medical care" (Winner, 1981) .
In June 1987, a federal court placed New York's Bedford Hills Correctional Facility for Women under a comprehensive court order after it found a "total breakdown in the administration of the dental clinic," resulting in the inmates "suffering from pain, loss of teeth, discomfort, weight loss, and infection" (Dean v. Coughlin, 1985a) . At trial, the prison's dentist testified that it often took him 3 days to see all the patients on 1 day's emergency list and that he was still working on February's emergency list in May. With respect to routine care, the evidence showed that more than 300 requests for appointments had been submitted to the dental clinic over the last year, but nothing had been done with them. They were kept, unacknowledged, in a gauze box. The court's order required same-day evaluation of emergency requests and routine dental appointments within 1 week (Dean v. Coughlin, 1986) .
All institutions, of whatever size, must have the capacity to cope with emergencies and to provide for sick call. Access to specialists and to inpatient hospital treatment, where warranted by the patient's condition, is also guaranteed by the Eighth Amendment.
Ordered care. Generally, courts assume that care would not have been ordered if it were not needed. Thus, once a health care professional orders treatment for a serious condition, the courts will protect, as a matter of constitutional law, the patient's right to receive that treatment without undue delay. The easiest way for an institution to lose a lawsuit is to fail to provide inmate patients with the care that its own staff has ordered.
In Martinez v. Mancusi (1970) , which the Supreme Court cited with approval in Estelle, a constitutional claim was stated when a prisoner was refused his prescribed medication and his leg surgery was rendered unsuccessful by requiring him to stand for the count despite contrary instructions from his surgeon. Estelle thus imposes a legal duty on administrative and custodial staff to honor medical orders and extends liability to those who interfere with ordered care.
To ensure that care that is ordered is, in fact, delivered, courts have required the treating physician to specify the time for a test or examination within which a specialist consultation or hospital admission must occur. In turn, once the doctor has determined the appropriate time limits, the court will direct that the order be honored by other medical and correctional staff.
Professional judgment. The adjudication of constitutional claims is not the business of secondguessing health care professionals. In enforcing the right to a professional medical judgment, the courts will not determine which of two equally efficacious treatment modalities should be chosen. Rather, the courts seek to "ensure that decisions concerning the nature and timing of medical care are made by medical personnel, using equipment designed for medical use, in locations conducive to medical functions, and for reasons that are purely medical" (Neisser, 1977) .
The actual decisions of prison medical personnel are at issue under Estelle only when they are not actually medical in nature, or they are so extreme or abusive as to be completely outside the range of professional medical judgment. In Williams v. Vincent (1974) , also cited with approval by the Supreme Court in Estelle, an inmate whose ear had been severed presented himself for medical treatment. The physician's choice of the "easier and less efficacious treatment" of throwing away the prisoner's ear and stitching the stump was attributed to deliberate indifference rather than the exercise of professional judgment. Numerous other examples are found in the case law: Thomas v. Pate, 1974 (injection of penicillin with knowledge that prisoner was allergic and refusal of doctor to treat the allergic reaction); Rogers v. Evans, 1986 (psychiatrist avoided prisoner after complaints were made about treatment); Jones v. Johnson, 1986 (denial of treatment for painful condition for budgetary rather than medical reason).
The right to professional judgment thus places an outer, constitutional, limit on medical discretion, by ensuring that it is, in fact, exercised in making decisions in individual cases. By requiring professional judgment, the federal courts have not only protected the sphere of discretion surrounding medical practitioners' diagnostic and treatment decisions but have also enhanced them in the unique environment in which they are undertaken.
Medicine and the Correctional Milieu
As the Supreme Court has recognized, "[p]risons and jails are inherently coercive institutions that for security reasons exercise nearly total control over their residents' lives and the activities within their confines" (West v. Atkins, 1988) . Prison health care professionals work in what has been described as a "medically alien setting" (Wishart & Dubler, 1983 ) that has a tendency to "subjugat[e] professional standards to administrative consideration in the decision-making process" (Lichtenstein, 1981) , fostering in professionals a "lack [of] autonomy which is vital for successful performance" (Engel, 1969) .
In an institution, "general schedules that strictly regulate work, exercise, and diet necessarily collide with individual medical orders for treatment" (Neisser, 1977) . The practitioner will weigh a patient's medical need for special clothing, a special diet, an extra shower, a permit for a cane, or more frequent access to exercise equipment against the administrative difficulty of deviating from the normal rules and the effect granting such an exception may have on other patients who might seek similar treatment or the institution's willingness to accede to such exceptions in the future.
More generally, inmates cannot self-treat minor ailments such as headaches, upset stomachs, or colds, nor may they just stay in bed when they feel ill. Common items such as aspirin, dental floss, antacids, and Band-Aids typically must be obtained from the prison's medical staff. Thus, prisoners must seek medical assistance even if all they need is an overthe-counter remedy or a day in bed (Todaro v. Ward, 1977) . Such prison rules greatly enlarge the routine demands on medical staff and influence the handling of sick call (Twaddle, 1976) and speciality referrals (Lessenger & Bader, 1984) .
The institutional environment produces continual pressure to tailor the choice and quantity of medical treatment to demands of institutional security, productivity, discipline, and administrative convenience. Such institutional influence means that health staff will be Thirty Years After Estelle v. Gamble / Rold 15 under constant pressure not to exercise the discretionary functions nominally delegated to them. "The risk of retaliation for the medical professional who dares to intrude on the turf of the deputy warden for operations is very real" (Nathan, 1985) .
The effect of all of this is destructive of the professional relationship between provider and patient and engenders distrust. "No individual, however skilled and compassionate a doctor, can maintain a normal doctor-patient relationship with a man whom the next day he may acquiesce in subjecting to solitary confinement" (Brazier, 1982) .
Because the doctor-patient relationship in a correctional facility is imposed by the state, the dissatisfied patient (or doctor, for that matter) is not free to select a different provider (or patient). This absence of freedom of choice removes the "competitive quality controls" of the marketplace that normally influence the behavior of physicians (Neisser, 1977) .
Other safeguards that reinforce appropriate norms of sound practice also tend to be weaker in corrections. Collegiality with large numbers of fellow doctors is often less common because, historically, prison health care has been isolated from the larger medical community, and prisons are often located in remote rural places far from large tertiary care centers and medical campuses. The recognition that the isolation of prisons calls for public scrutiny can be traced to early statutes such as the English Coroner's Acts of 1887 and 1926, widely replicated throughout the United States, which required investigation by inquest of "all sudden, violent or unnatural deaths, and the deaths of people in prison," whether "natural or not" (Thurston, 1962) .
"Serious Medical Needs"
The Constitution requires that correctional officials provide medical care only for "serious medical needs." Thus, even if a practitioner is "deliberately indifferent," it does not matter legally in a federal case unless the medical need is "serious." Generally, a medical need is serious if it "has been diagnosed by a physician as mandating treatment or . . . is so obvious that even a lay person would easily recognize the necessity for a doctor's attention" (Duran v. Anaya, 1986; Ramos v. Lamm, 1980) . Conditions are also considered to be serious if they "cause pain, discomfort, or threat to good health" (Dean v. Coughlin, 1985b) . A condition need not be life threatening to be deemed serious, and many treatment plans that are labeled "elective" nevertheless are deemed serious within the meaning of Estelle.
In general, courts consider three factors in determining whether correctional officials are being deliberately indifferent to serious medical needs: (1) the amenability of the patient's condition to treatment, (2) the consequences to the patient if treatment does not occur, and (3) the likelihood of a favorable outcome. Within this mix, the court may also consider the length of the patient's anticipated incarceration. It is one thing to decline the provision of dentures or an artificial limb to an inmate with a 3-day jail sentence. It is quite another to withhold such adjuncts to a patient serving 20 years to life (Rold, 1997) .
State of Mind
Although the constitutional standard does not require that an express intent to inflict pain be shown (Wilson v. Seiter, 1991) , it does include an inquiry into the defendant's state of mind for a "subjective" showing of "deliberate indifference." It is not enough that the defendant should have known or ought to have understood the danger to the inmate. The defendant must know of and disregard a substantial risk (Farmer v. Brennan, 1994) . Such knowledge, however, can be inferred from the surrounding facts where the failure to respond to a clear risk is reckless.
In Farmer v. Brennan (1994), a frail, transsexual inmate was raped by other inmates after placement by prison officials in general population at the federal maximum security prison in Terre Haute, Indiana. The Supreme Court found that the obviousness of the risk of an assault to this potential victim could establish a defendant's deliberate indifference. In health care, failure to provide access to care, denial of care that is ordered, or the absence of professional medical judgment in the delivery of medical services will usually satisfy the "subjective test" of Farmer, where the unaddressed medical needs are serious.
Because the "state of mind" element of the federal civil rights claim explores the defendant's subjective thinking while rendering care (or when allegedly withholding it), evidence normally protected from disclosure in a garden-variety state medical malpractice case may be ordered to be produced in a federal civil rights lawsuit. "Defendants cannot defend on the ground that they acted in good faith (and therefore lack the subjective state of mind necessary for liability) while at the same time refusing access to evidence as to what their state of mind was" (Rold, 2006) . Thus, peer review material and mortality reports may be key evidence in assessing, for example, the state of mind of health care supervisors in dealing with a problem subordinate or a deficiency in systems or resources.
In Agster v. Maricopa County (2005) , the court ordered production of a contractual provider's death review of an inmate who expired after placement in a jail's restraint chair, writing: "In these circumstances, it is peculiarly important that the public have access to the assessment by peers of the care provided." Peer reviews of deaths of mental patients who expired in a state institution were also ordered disclosed by the court in New York. Estelle was decided before the advent of modern notions of HMOs, managed care, and "contracting out" for medical services. The impact of these developments on correctional health care would reach the Supreme Court in 1988. Again, North Carolina was center stage.
Quincy West was an inmate whose Achilles tendon was repaired by Dr. Atkins, an orthopedic surgeon under contract with the North Carolina Department of Corrections. Mr. West's lawsuit claiming that Dr. Atkins's care was so deficient as to constitute deliberate indifference was dismissed by the lower federal courts because Dr. Atkins was an independent contractor, not a state employee. This case was of considerably greater moment than the Achilles tendon job that prompted it or the quality of Dr. Atkins's care: If corrections could avoid Estelle liability simply by contracting out, the body of law developed since Estelle was gravely at risk.
The Supreme Court ruled that Dr. Atkins could be sued under the Eighth Amendment (West v. Atkins, 1989) . Two important principles emerge from West and its progeny: First, private contractors to state and local governments who provide services to prisoners are "state actors" for purposes of the Eighth Amendment; second, the governments who hire them also remain liable for failing to provide constitutionally adequate care.
The Correctional Health Care World After Estelle
It is not possible to imagine the correctional health care landscape today without Estelle. In a 1972 study of American jails, for example, the American Medical Association 3 found that 25% had no medical facilities whatsoever, 65.5% had first aid as the only medical care available, 28% had no regular sick call, and 11.4% did not have a physician on call.
Thirty Years After Estelle v. Gamble / Rold 17 The absence of rudimentary health care for prisoners at the time of Estelle and in its early wake prompted the creation of the National Commission on Correctional Health Care (NCCHC) out of the American Medical Association and the promulgation of national standards and accreditation.
Cases following Estelle are replete with accounts of inadequate and inhumane health care systems that have been elevated to constitutional acceptability through federal court litigation. 4 In short, medical care for American prisoners "vastly improved. In no small part this trend may be attributed to the Supreme Court's decision in Estelle v. Gamble" (Jacobs, 1983, p. 29) . By 1995, at least 40 states, plus the District of Columbia, Puerto Rico, and the Virgin Islands, were under court order or consent decree regarding conditions, including health care, in either their entire system or in major facilities (American Civil Liberties Union, 1995) .
More generally, the prospect of litigation has encouraged corrections officials to improve medical services without waiting to be sued and has contributed to the further development of professional standards. Recognition of adherence to standards such as those of NCCHC has resulted in accreditation. Nearly one in five inmates, or more than 400,000, in virtually every state and territory, is in a facility that is accredited by NCCHC. The Commission's accreditation program has nearly doubled in participation in the last 20 years. 5 A substantial body of literature has developed since Estelle, including treatises-see Puisis (2006) and Anno (2001) . There are now also numerous periodicals devoted specifically to correctional health care. (Hughes & Wilson, 2003) and their medical and mental health needs while incarcerated far exceed those found in the general population. 7 Among the recommendations of the Report of the Commission on Safety and Abuse in America's Prisons is that Congress "change the Medicaid and Medicare rules so that correctional facilities can receive federal funds to help cover the costs of providing health care to eligible prisoners" (Gibbons & Katzenbach, 2006) . Federal law prohibits federal reimbursement under the Medicaid program for care and services provided to individuals who are "inmate[s] of a public institution" (42 U.S.C.). The Estelle obligation thus remains one of the largest unfunded federal mandates in state and local budgets.
Conclusion
"No serious student of American correctional history can deny that litigation has provided the impetus for reform of medical practice in prisons and jails" (Nathan, 1985) . Estelle, for someone like me, who was struggling to practice in this area at the time, was a breathtaking decision. This constitutionalization of correctional health care remains the most significant Supreme Court decision in this area 30 years later. J. W. Gamble and his Texas farm accident was the same trumpet for the Eighth Amendment right to health care for prisoners as was Gideon and his Florida store robbery for the Sixth Amendment right to counsel for criminal defendants. As resources become increasingly scarce and government officials are constantly faced with doing more with less, it can be taken as some comfort that the courts remain steadfast as a last resort for a safety net for prisoner patients and for their providers, and that Estelle is still good law.
